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Regulatory Program Authorities

Section 10 Rivers and Harbors  Act of Section 404 Clean Water Act i 1977
1899 -Construction and dredging Discharge of dredged and fill material

73

——

Section 103 Marine Protection,
Research and Sanctuaries Act 1 1972
(Ocean Dumping Act)  Transport and

discharge of Dredged material

®

BUILDING STRONGg,




Regulatory Program Purposes

A Sections 10 of the Rivers and Harbors Act of 1899 -
Protect Navigation

A Section 404 of the Clean Water Act of 1977
Restore and maintain the physical, chemical and
biological integrity of the Nation's waters

A Section 103 of the Marine Protection, Research and
Sanctuaries Act of 1972 - Protect marine resources
associated with ocean disposal of dredged material

®

BUILDING STRONGg,




Regulatory Program Goals

A Protect the Aquatic Environment

A Render Fair and Reasonable Decisions

A Provide for Efficient Decision Making
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Rivers and Harbors Act of 1899

A Section 10 (work in or affecting)

_____ 3 Regulate the obstruction or alteration
#  of navigable waters

A Constructing structures in, over, under
navigable waters

A Excavation/dredging
A Depositing material

A Any other work that affects the course,
location, condition, or capacity of
navigable waters

3 Also applies to the construction of
artificial islands or installations on the

outer continental shelf
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Clean Water Act

A Section 404 - The Corps
regulates the discharge
of dredged or fill material
Into navigable waters at
specified disposal sites.

A Fill material i replaces
water with dry land or
raises the bottom elevation
of a waterbody.

A Dredged material i any addition of dredged material into,
Including redeposit of dredged material other than incidental
fallback within, waters of the United States.
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CORPS OF ENGINEERS REGULATORY JURISDICTION
Tidal Waters

Section 404
Section 10—
High Tide Llne

v
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Ground Water line ]

Mean High W&Ecer < N; >

Coastal
Tidelands | Wetlands

Vegetation associated
with salt & brackish water

Fresh Waters

€— Section 404 ———»

-

\ Uplands
<«— Section 10
(if navigable)

Ordinary
High Water

Fresh
Water
Wetlands

Marshes, swamps,
bogs, & similar areas

Section 103
Ocean Discharge
of Dredged Material

Typical examples Ocean discharges of
of requlated activities dredged material

Section 404
Disposal of Dredged or Fill Material
(all waters of the U.S.)

All filling activities, utility lines, outfall structures,

road crossings, beach nourishment, riprap,
jetties, some excavation activities, etc.

Section 10
All Structures and Work
(navigable waters)

Dreding, marinas, piers, wharves,
floats, intake / outtake pipes,
pilings, bulkheads, ramps, fills,
overhead transmission lines, etc.

BUILDING STRONGg,




Waters of the United States
Two Primary Elements

A Exhibits specific physical features

Presence of ordinary high water mark in open non-tidal waters

Line on shore or bank established by water fluctuations

Examples: shelving, soil changes, destruction of terrestrial

vegetation, presence of litter and debris, other appropriate means
considering surrounding area

I High tide line in open tidal waters

I Presence of wetlands determined by hydrology, soils, and
vegetation

AMeets definition

o f nwater s
In 33 CFR 328.3(a)
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Not so obv
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Excluded




Wetlands

Those areas that are inundated or saturated by surface or
ground water at a frequency and duration sufficient to support,
and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated
soll conditions (33 CFR 328.3 (b)). Defined by hydrology,
soils, and vegetation i may need consultant to ID.




Reqgulated Activities - Section 404

A The discharge of dredged or fill material Into waters
of US8iggerso it hat requires some
under Section 404 from USACE
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Discharge of Dredged Material

Material excavated or dredged from waters of U.S. and redeposited into
waters of the U.S.- 33 CFR 323.2(d) (includes sediment releases from
dams)

Runoff or overflow from a contained land or water disposal area

Redeposit of dredged material other than incidental fallback. Examples:
mechanized landclearing, channelization, sidecasting, temporary
stockpiling, redistribution of channel/lake sediments.

The method may determine if a permit is required.
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Discharge of Dredged Material

A Discharge of dredged material does not include:

3 Discharges associated with onshore (upland) processing of
dredged material extracted for commercial use

3 Activities involving only cutting or removing vegetation so that
root systems are not disturbed

3 Incidental fallback of dredged material

A Section 404 authorization is not required for incidental
addition of dredged material that would not have the
effect of destroying or degrading an area of waters of the
US




Discharge of Fill Material

Detailed definition at 33 CFR 323.2(e)

A
A Material placed into waters of U.S. where material has effect of:

3 replacing water with dry land; or
3 changing bottom elevation of any portion of a water

A Examples: rock, sand, soil, road construction debris, wood chips,
overburden from mining or other excavation activities, materials
used to create any structure or infrastructure in waters of the U. S.




Stuck big yell ow machines are not
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Exemptions

A Certain discharges for specific activities are
exempt from Section 404 permitting

3 Routine maintenance activities

3 Does not include any modification to character,
scope, or size of the original fill design

3 Includes emergency reconstruction of recently
damaged parts, of currently serviceable structures

A Must occur w/in a reasonable period of time after damage
occurs in order to qualify for the exemption (typically 2 years)




Exemptions

A Normal farming, silvicultural & ranching activities
3 Farm, ranch, or forestry roads
3 Includes construction or maintenance of on-channel

farm or stock ponds
A Farm ponds must be appropriately sized for number of cattle.
AfFfraco ponds are not exempt
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By avoiding impacts to waters
such as boring, no Section 404
permit is required ( may need a Section
10)

By minimizing the impacts to
waters, the work may be
authorized by a nationwide
permit and may not require a
pre-construction notification

(pcn)
Pre -application consultations
encouraged
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Types of Permits

General Permits
Nationwide Permits (NWPSs)
Regional Permits (RGPSs)
Programmatic (PGPSs)

Individual Permits
Letters of Permission (LOPS)
Standard Individual Permits (SIPs)
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A

Nationwide Permits

52 Nationwide Permits - Activity Specific

Focus on improving environmental protection while providing
timely (usually < 45-days) simplified authorizations for work in
aquatic environments and maximum user-friendliness

Gave more protection to ephemeral streams, modified general
conditions and clarified definitions NWPs

Are valid for 5 years from date of issuance (expire 3-18-2022)

There Is a 300-linear-foot limit for loss of stream beds

(includes ephemeral streams) some NWPs

3 300-foot-limit can be waived if the loss of stream bed would have minimal
individual and cumulative adverse effect on the aquatic environment)

Corps preconstruction notification (PCN) required in many
cases

3 Potential to impact cultural resources

3 Potential to impact threatened or endangered species
3 Presence of wetlands

Resource agency coordination required in some c:ase®
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Nationwide Permits

A 52 NWPs , each with a scope of work of certain activities along with
general conditions (ESA, cultural and historic resources, etc.)

A If your project meets the scope and conditions and does not exceed
the pre -construction ( pcn) threshold, you may complete the
project without a written Corps authorization
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Regularly Used Nationwide Permits

NWP 3: Maintenance

NWP 12: Utility Line Activities (pipelines, power lines)

NWP 13: Bank Stabilization (bulkheads, riprap)

NWP 14: Linear Transportation Projects (culverts, some road crossings)
NWP 18: Minor Discharges (fill material, 25 CY max)

NWP 29: Residential Developments

NWP 31: Maintenance of Existing Flood Control Facilities
NWP 33: Temporary Construction, Access, and Dewatering
NWP 39: Commercial and Institutional Developments

NWP 42: Recreational Facilities

NWP 43: Stormwater Management Facilities

A Each project is unique, not all qualify for a NWP/RGP. When in doubt,

ASK.
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NWP 13 - Examples




NWP 14 - Examples




NWP 29/39 - Examples
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