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Regulatory Program Authorities
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Section 404 Clean Water Act – 1977
Discharge of dredged and fill material

Section 10 Rivers and Harbors Act of 
1899 -Construction and dredging 

Section 103 Marine Protection, 
Research and Sanctuaries Act – 1972
(Ocean Dumping Act) Transport and 
discharge of Dredged material 
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Regulatory Program Purposes

 Sections 10 of the Rivers and Harbors Act of 1899 -

Protect Navigation 

 Section 404 of the Clean Water Act of 1977 

Restore and maintain the physical, chemical and 

biological integrity of the Nation's waters 

 Section 103 of the Marine Protection, Research and 

Sanctuaries Act of 1972 - Protect marine resources 

associated with ocean disposal of dredged material
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Regulatory Program Goals

 Protect the Aquatic Environment

 Render Fair and Reasonable Decisions

 Provide for Efficient Decision Making
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Rivers and Harbors Act of 1899

 Section 10 (work in or affecting)
► Regulate the obstruction or alteration 

of navigable waters
• Constructing structures in, over, under 

navigable waters

• Excavation/dredging

• Depositing material

• Any other work that affects the course, 
location, condition, or capacity of 
navigable waters

► Also applies to the construction of 
artificial islands or installations on the 
outer continental shelf
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Clean Water Act
 Section 404 - The Corps 

regulates the discharge  
of dredged or fill material
into navigable waters at 
specified disposal sites.

 Fill material – replaces  
water with dry land or 
raises the bottom elevation 
of a waterbody.
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 Dredged material – any addition of dredged material into,               
including redeposit of dredged material other than incidental 
fallback within, waters of the United States.
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Waters of the United States

Two Primary Elements

• Exhibits specific physical features

Presence of ordinary high water mark in open non-tidal waters

Line on shore or bank established by water fluctuations

Examples:  shelving, soil changes, destruction of terrestrial 

vegetation, presence of litter and debris, other appropriate means 

considering surrounding area

– High tide line in open tidal waters

– Presence of wetlands determined by hydrology, soils, and 

vegetation

• Meets definition of “waters of the United States” 

in 33 CFR 328.3(a)
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Obvious

Ephemeral

Perennial 

Intermittent 
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Not so obvious
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Excluded
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Wetlands
Those areas that are inundated or saturated by surface or 

ground water at a frequency and duration sufficient to support, 

and that under normal circumstances do support, a 

prevalence of vegetation typically adapted for life in saturated 

soil conditions  (33 CFR 328.3 (b)). Defined by hydrology, 

soils, and vegetation – may need consultant to ID.
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Regulated Activities - Section 404

 The discharge of dredged or fill material into waters 
of US is “trigger” that requires some form of authorization 
under Section 404 from USACE
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Discharge of Dredged Material

 Material excavated or dredged from waters of U.S. and redeposited into 

waters of the U.S.- 33 CFR 323.2(d) (includes sediment releases from 

dams)

 Runoff or overflow from a contained land or water disposal area

 Redeposit of dredged material other than incidental fallback.  Examples:  

mechanized landclearing, channelization, sidecasting, temporary 

stockpiling, redistribution of channel/lake sediments.

 The method may determine if a permit is required. 
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Discharge of Dredged Material

 Discharge of dredged material does not include:
► Discharges associated with onshore (upland) processing of 

dredged material extracted for commercial use

► Activities involving only cutting or removing vegetation so that 
root systems are not disturbed

► Incidental fallback of dredged material

 Section 404 authorization is not required for incidental 
addition of dredged material that would not have the 
effect of destroying or degrading an area of waters of the 
US
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 Detailed definition at 33 CFR 323.2(e)

 Material placed into waters of U.S. where material has effect of:

► replacing water with dry land; or

► changing bottom elevation of any portion of a  water

 Examples:  rock,  sand, soil, road construction debris, wood chips, 

overburden from mining or other excavation activities, materials 

used to create any structure or infrastructure in waters of the U. S.

Discharge of Fill Material
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Stuck big yellow machines are not a discharge of fill material…however
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Exemptions

 Certain discharges for specific activities are 
exempt from Section 404 permitting
► Routine maintenance activities

► Does not include any modification to character, 
scope, or size of the original fill design

► Includes emergency reconstruction of recently 
damaged parts, of currently serviceable structures

• Must occur w/in a reasonable period of time after damage 
occurs in order to qualify for the exemption (typically 2 years) 
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Exemptions

 Normal farming, silvicultural & ranching activities
► Farm, ranch, or forestry roads

► Includes construction or maintenance of on-channel 

farm or stock ponds
• Farm ponds must be appropriately sized for number of cattle.

• “Frac” ponds are not exempt
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Big Tip:  Careful Project Planning…

 By avoiding impacts to waters 
such as boring, no Section 404 
permit is required (may need a Section 

10)

 By minimizing the impacts to 
waters, the work may be 
authorized by a nationwide 
permit and may not require a 
pre-construction notification 
(pcn)

 Pre-application consultations 
encouraged
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Types of Permits

General Permits

Nationwide Permits (NWPs)

Regional Permits (RGPs)

Programmatic (PGPs)

Individual Permits

Letters of Permission (LOPs) 

Standard Individual Permits (SIPs) 
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Nationwide Permits

 52 Nationwide Permits - Activity Specific

 Focus on improving environmental protection while providing 
timely (usually < 45-days) simplified authorizations for work in 
aquatic environments and maximum user-friendliness

 Gave more protection to ephemeral streams, modified general 
conditions and clarified definitions NWPs

 Are valid for 5 years from date of issuance (expire 3-18-2022)

 There is a 300-linear-foot limit for loss of stream beds 
(includes ephemeral streams) some NWPs

► 300-foot-limit can be waived if the loss of stream bed would have minimal 
individual and cumulative adverse effect on the aquatic environment)

 Corps preconstruction notification (PCN) required in many 
cases

► Potential to impact cultural resources

► Potential to impact threatened or endangered species

► Presence of wetlands

 Resource agency coordination required in some cases
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Nationwide Permits
 52 NWPs, each with a scope of work of certain activities along with 

general conditions (ESA, cultural and historic resources, etc.)

 If your project meets the scope and conditions and does not exceed 
the pre-construction (pcn) threshold, you may complete the 
project without a written Corps authorization
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Regularly Used  Nationwide Permits

NWP   3:  Maintenance

NWP 12:  Utility Line Activities (pipelines, power lines)

NWP 13:  Bank Stabilization (bulkheads, riprap)

NWP 14:  Linear Transportation Projects (culverts, some road crossings)

NWP 18:  Minor Discharges (fill material, 25 CY max)

NWP 29:  Residential Developments

NWP 31:  Maintenance of Existing Flood Control Facilities

NWP 33:  Temporary Construction, Access, and Dewatering

NWP 39:  Commercial and Institutional Developments

NWP 42:  Recreational Facilities

NWP 43:  Stormwater Management Facilities

• Each project is unique, not all qualify for a NWP/RGP. When in doubt, 
ASK.
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NWP 13 - Examples
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NWP 14 - Examples
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NWP 29/39 - Examples
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NWP Templates to Expedite Permitting

http://www.swf.usace.army.mil/Missions/Regulatory/Permitting/GeneralPermits.aspx
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Jurisdictional Delineation

 Regulatory Guidance Letter - RGL16-01

 Request for jurisdictional Determination (JD)
► No JD – Permitting based on project submittal 

jurisdictional delineation and review

► Preliminary JD – All aquatic resources are presumed 

jurisdictional; a PJD in not appealable

► Approved JD – May require coordination with EPA and 

Headquarters; can be appealed; valid for 5 years
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Regional General Permits

 RGP-8 Boat Ramps and Minor Facilities-scope includes boat ramp construction 
and minor activities including boat docks, boathouses, boat stalls, piers, fish 
attractors

 RGP-11 Exploration and Production Wells -construction of drilling and production 
pads, reserve and mud pits, access roads, coffer dams and staging areas.

 RGP-12 Modification and/or Alteration of Corps of Engineers Projects and 
Associated Regulated Activities – Modification to federally authorized projects, for 
example federally authorized levees and Corps managed lakes, that require Section 
408 of the Rivers and Harbors Act of 1899 permission.
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Letters of Permission

For minor work that has no significant individual or cumulative environmental impact and   
no appreciable opposition

Abbreviated evaluation procedure

► Coordination with federal and state fish and wildlife agencies 

► Public interest evaluation, but no public notice

LOP procedures may not have expiration dates 

Two Section 404 LOP procedures currently in place in Texas (both statewide):

LOP-1:  Activities at Certain Reservoirs & Federal & State Sponsored Projects

LOP-2:  Excavation Activities
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Standard Individual Permits

 When an activity cannot be authorized by general 
permit or LOP, a standard individual permit is required 

 Must submit application form (Eng Form 4345) or IP 
template form with information about the proposed 
activity 
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Regulatory Individual Permit 

Process Flow Chart

 

 
Corps receives application, 

conducts an initial review 

and assigns it to a Project 

Manager (PM) 

OMBIL Regulatory 

Management (ORM) data 

entered into database 

PM reviews application 

for completeness, as 

defined by Regulations 

325.1(d)(10) 

Is the 

application 

complete? 

NO 
PM writes a Request for 

Additional Information 

(RAI) within 15 days of 

receipt of application 

 

PM receives a reply to 

the RAI 

YES Does the project 

require coordination? 

YES 

Compile coordination document (such as a Public Notice or Letter of 

Permission Coordination within 15 days of receipt of complete 

application) also compile Endangered Species Consultation, and/or 

Essential Fisheries Habitat Coordination, Historic Resource Coordination  

 

Any objections, adverse 

comments or issues? 

PM coordinates the 

concerns/issues with the 

applicant 

YES NO 

 

 

PM compiles the decision recommendation document (such as the 

Environmental Assessment – Statement of Finding document or the 

Nationwide Permit Memorandum For Record) for permit decision 
 

Have the concerns/issues 

been resolved? 

YES 

Recommendation and draft permit is 

presented to management 

NO 

NO 

YES 

Corps considers the 

application withdrawn 

NO 

Can concerns/issues be 

resolved through 

additional coordination 

or project revisions? 

YES 

 

Permit issuance 

PM compiles a 

recommendation for denial 

of a Department of the Army 

permit  

 

Does management accept the 

recommendation? 

Re-write 

NO 

Rewrite 

 

Permit denial 

NO 

YES 

Does management accept the 

recommendation? 

NO 

YES 

 

Resolve the 

concerns/issues 

ISSUE DENY* 

 

*Denial could be 

determined 

appropriate without 

coordination 

Public 

Hearing? 

Note: this flowchart is a very basic representation of the 

process; and, the process is affected by several exterior 

factors (ESA, etc) that add to, or alter it 
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Principles in 2008 Mitigation Final Rule
33 CFR Part 332

 Mitigation sequencing
► avoid, minimize, compensate

 Preference hierarchy for compensatory mitigation and 
three types

► Mitigation bank credits

► In-lieu fee (ILF)program credits

► Permittee-responsible mitigation under a watershed approach

• On-site and/or in-kind

• Off-site and/or out-of-kind
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Tips for Streamlining Permitting 

Process

 More = Better?  Not necessarily

 Provide detail commensurate with the complexity of 

the case and generally show your work

 Use straightforward, clearly-reproducible drawings 

with complete legends

 Check submittals for accuracy

► Consistency among sections, including figures and math

 Seek advice of a good environmental consultant, 

when appropriate
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Corps Regulatory Program 

Information

 National Regulatory Program Home Page:

http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramand 
Permits.aspx

 Fort Worth District Regulatory Home Page: 
http://www.swf.usace.army.mil/Missions/Regulatory.aspx

 Fort Worth District Regulatory Number (817) 886-1731

 If this presentation assisted you, please help us improve our services by    

completing the survey on the following website:  

http://corpsmapu.usace.army.mil/cm_apex/f?p=regulatory_survey

http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramand Permits.aspx
http://www.swf.usace.army.mil/Missions/Regulatory.aspx
http://corpsmapu.usace.army.mil/cm_apex/f?p=regulatory_survey
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Questions?


